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Islamization of Ottoman laws
on land and land tax

Following the Ottoman occupation of Hungray in 1541, the practical
question arose as to how Islamic-Ottoman land law was to be applied in this
newly-conquered Christian country. Out of concern for acting in strict
conformity with the precepts of Islamic Law, Sultan Siileyman apparently
asked the Ottoman jurist Ebii’s-Su‘@ad Mehmed (who was the Rumeli kadi-
‘askeri in 1537 and Seyhiilislam in the period 1548-75) to give an
authoritative opinion on this matter based on the Shari‘a.

In the introduction to the survey registers of Budin (Hungary),! Ebd’s-
Su‘@id first summarizes the Sultan's order? to the effect that in this newly
conquered land the population is not to be relocated, and full security is to be
guaranteed for the people and their offspring. The decree continues:

“They are to keep their movable properties as well as their houses and
shops and other buildings in the towns and villages, and their vineyards and
orchards in the countryside, as their freehold property (miilk) to dispose of
as they wish, by sale, donation, etc. When they die these properties are to
pass to their heirs in full ownership, and no one shall interfere with them on
condition that they pay legal taxes (hukik) on their vineyards and orchards.
Also, the fields (tarla) which they have cultivated are to be left in their
possession, and [their rights of possession] confirmed (mukarrer).

The fields, however, are not considered as freehold property in the
manner of their other possessions. As elsewhere in the well-protected
territories [of the Ottoman Sultans] they are rather considered as memleke
lands, also known as miri.3 On these lands the dominium eminens (rakaba)

| The first survey of the Budin province, now preserved at the Bagbakanlik Ottoman
Archives, Istanbul, is drawn up in 1546. See G. Kdldy-Nagy: Kanuni Devri Budin Tahrir
Defteri. Ankara: DTC Fakiiltesi, Pub. no. 177, 5. This defter does not have the text of -
the kangnname. A later survey (BOA, no. 987), also made under Suleyman I, has it.
Apparently it is originally written by Ebi’s-Su‘d as a fetvd and it appears to have been
re-formulated later on as the Sultan's order.

2 See Barkan: XV. ve XVI'inct Asirlarda Osmanly Imparatoriugunda Zirai Ekonominin
Hukuki ve Mali Esaslar:. istanbul 1943, 296-297; cf. "Osmanli Kanunnameleri". Milli
Tetebbu ‘lar Mecmuas: (hereafter MTM) I (1331 H.), 49-50.

3 According to Ebi’s-Su‘iid the miri, or, memleke (mamiaka) land as found in the Ottoman
practice, means the land under the state rakaba or ownership; the term ard al-mamlaka



156 HALIL INALCIK

belongs to the public treasury (beytii'l-mal) of the Islamic community. The
fields are considered to be in possession of the re‘Gya on a lease (‘Griye,
‘ariyet); the re ‘Gya may sow grain or other crops as they choose, and must
render the hardc-i mukaseme under the name of tithe (‘ogr) and other taxes.
Thus, they may cultivate these lands as they wish. No one shall interfere and
transgress [their possession of their lands] as long as they continue to
cultivate and improve them appropriately and to render taxes in their entire
amount. They possess the land during their lifetime and at their death their
sons inherit and hold possession in the same manner as described above. If
no son survives, the land is to be given on a lease to a person outside the
family who is capable of cultivating it in return for the payment of a rent paid
in advance (iicret-i mu‘accele). Thereupon he too holds the land in his
possession under the aforementioned conditions. The plots of their vineyards
and orchards are also included in the category of state lands (miri) when the
vines and trees are depleted. Then the plots are to be possessed in the same
manner as fields. Thus, the plots should not be assumed to be their private
property in the same manner as their vineyards and orchards”.

In this document Ebii’s-Su‘ud, following Seybiilisl'imvlbn Kemil4 and

other Ottoman geyhiilislams before him, attemps to interpret the nature of

state ownership of the land and peasants’ possession rights in terms of the
notions of Islamic jurisprudence. The point he emphasizes is that miri land,
as a specific category, comprises only the fields reserved for the cultivation
of grain, and excludes vineyards and orchards. The entire land, however,
including vineyards and orchards, as well as the building lots in the towns, is
considered under the rakaba (dominium eminens) of the Sultan. When the
land was no longer used as a vineyard or an orchard it was again included in
the category of miri.5 Ebi’s-Su‘ud, always following the classic
interpretation of the ninth century Muslim jurists,S interprets the hardc tax as

instead of miri with the same meaning is in common use in the works of Islamic
jurisprudence (Tatdrhaniyye, for example).
4 In: "Osmanlt Kdndnnameleri". MTM, 1, 54-55, 62.

5 Since the land of a vineyard is considered miri it is subject to rent for the state treasury
Bursa court records witness to the appllcatlon of this principle. Likewise a rent,
mukata‘a, is to be paid for building plots in the conquered cities. See H. Inalcik: The
Policy of Mehmed Il Toward the Greek Population of Istanbul and the Byzantine
Buildings of the City. In: Dumbardon Oaks Papers 23-25 (1969-1970), 242-249.

6 Abi Yisuf Ya‘kiib b. Ibrahim: Kitab al- -Harac. Bulak 1302, second edition Cairo 1352 H.
Chapter on Sawad: 47-62; H. M. Tabataba’i: Khardj in Islamic Law. London: Anchor
1983, 88-89; Ziaul Haque: Landlord and Peasant in Early Islam. Research Institute,
Islamabad 1977, 164-171, 328.
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a rent (icre or kira’) on the land, which is leased (icdre or ‘ariye) by the state.
In 1568, when he was asked to make the surveys of Uskiip (Skopje) and
Salonica, Ebu’s-Su‘dd, in the introduction of the register he drew up,’
summarized in a more systematic manner his interpretation of the existing
Ottoman land law in accordance with Islamic Law. Here is a translation of
this important text in its entirety:

“In the former registers no attempt was made to determine the true nature
of various forms of landholding in the well-protected territories of the
Ottoman state. Since it was not scrutinized and clearly stated whether the
lands are ‘Ogri or pardaci, and whether they are the freehold property (miilk)
of their possessors, the peasant re‘dya, considering the lands in their
possession as ‘Ggri (private property subject to tithe), dispute paying as much
as one-eighth of their produce, and also buy and sell land among themselves
like the rest of their property; some even think they can make evkaf. And the
judges, being unaware of the true miri status of the land, deliver certifying
documents for their buymg and selling, and draw up vakf deeds contrary to
the sacred Shari‘a. Since this situation has caused a substantial deterioration
in the orderly functioning of state affairs, and confusion in the transactions
made among the people, the present Sultan [on his accession to the throne]
ordered that, in the introductions to the imperial survey registers, the true
nature of land and the possession rights of their owners in the well-protected
territories be thoroughly investigated with the task of making a survey of the
provinces of Uskiip (Skopje) and Selanik (Salonica), he set about drawing
up the survey, placing his trust in God.

At the outset it is to be explicity stated that, in accordance with the sacred
Shari‘a, there are three categories of land in the Islamic territories. The first is
tithe land (&gri) which are granted to the Muslims as their private property
(miilk). It is legally their freehold property, to dispose of as they wish in the
same manner as the rest of their properties. Because it is against Islamic Law
to subject the Muslims to hardc at the beginning [i. e., at the time of the
conquest], only the tithe is 1mposed [as the land tax]. They cultivate the land
and pay tithes out of the grain which they harvest, and nothing else; and the
tithes are distributed to the poor and the disabled. The religion forbids that
the tithe be taken by the military or others. Lands in the Hejaz and Basra are
of this category.

7 Barkan: op. cit., 297-299; the regulatxon is drawn up on the accession of Selim II in 976
* of the hijra year beginning on June 26, 1568; here, apparently Ebii’s-Su‘ad expanded one
of his early fetvas compare fetvi no. I and III in the facsimile.
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The second category is haraci lands, those which were left in the hands
of the unbelievers at the time of the conquest. They are recognized as their
freehold property (temlik). Tithe is imposed on these lands at the rate of one-
tenth, one-eighth, one-seventh or one-sixth, up to one-half, depending on the
fertility of the soil. This is called hardc-1 mukaseme. In addition, they are
subject to pay annually a fixed amount of money which is called harac-i
muvaddaf. This category of lands, too, is considered the legal freehold
property (miilk) of their possessors, which they may sell and purchase, or
dispose of in any kind of transaction. Likewise, those who purchase such
lands may cultivate them and must pay the hardc due in both its forms of
mukaseme and muvaddaf. If the purchasers are Muslims, the two kinds of
hardc which were paid by the unbelievers do not lapse; the new owners, too,
must render them in full. Although it is not legal according to the Shari‘a to
impose hardc on Muslims at the beginning, it is lawful to exact it as
transferred from an initial status of the land. Those who are in possession of
such land, whether Dhimmi or Muslim, dispose of it as they wish without
any interference from outside as long as they keep it under cultivation. When
its owner dies, the land is inherited by his heirs in the same manner as the
rest of his property, whether movable or immovable. The land of the Sawad
in Iraq is of this category. The categories of land which are known and are
dealt with in Islamic legal treatises consist of these two.

There is a third category of land which is neither ‘Ggri nor haraci of the
type explained above. This is called ard-i memleke. Originally it, too, was
hardci, but its dominium eminens (rakaba) is retained for the public treasury
(beytii’l-mal-i miislimin) because, were it to be granted as private property to
its possessors, it would be divided among his heirs, and since a small part
would devolve on each one, it would be extremely difficult, perhaps
impossible, to determine the share of harac tax to be paid by each in
proportion to the land in his possession. Therefore, such lands are given to
the peasants on a lease (‘ariye). It is ordered that they cultivate them as fields,
or make them into vineyards, orchards or vegetable gardens, and render
hardc-i mukaseme and hardc-i muvaddaf out of the harvest.

According to some of the legal schools established by the great imams,
the land of the Sawad in Iraq are of this category. Lands in this fertile
country also belong to the memleke category and are known as miri. They
are not the private property of the peasant re‘aya, who hold it in their
possession on a lease (‘driye), farm it or otherwise cultivate it and, render
harac-i mukdseme under the name of tithe (‘0sr) and hardc-i muvaddaf under
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the name of ¢ift akgasi. So long as they continue to cultivate it and maintain it
in the proper condition in the manner described above, and pay the taxes
(hukiik), no one is allowed to interfere in their possession. They may
dispose of it as they wish until their death; when they die their sons shall take
their place and possess the land in the same manner as described above. If no
son survives, the land is given in tapu to a person other than a family
member who is capable of cultivating it in return for a rent paid in advance
(iicret-i mu‘accele). Thereupon he too holds it in his possession under the
aforesaid conditions. If the possessor of the land ceases to cultivate it for
three [consecutive] years it is taken from him with the legal decision of the
cadi (sar‘ile) and given to another peasant's possession under the tapu
regulations. No one is permitted to hold the land in his possession in
contravention of the conditions specified above. All transactions relating to
selling, buying, donating, endowing, or otherwise disposing it as freehold
property, in any way whatsoever, are entirely null and void. Also the
certifying documents and endowment deeds which judges may issue on such
transactions are all null and void. However, when a peasant wishes to cede
the land in his possession to someone else, he may do so under the
supervision of his sipahi who takes a certain amount of money for fee paid
(hakk-i karar); then it is lawful and acceptable if the sipahi gives the land
under tapu to the party [for whom the cession is made]. By God, the
Omniscient and Wise.”

In this document, Ebi’s-Su‘@d's insistence on the hardci character of
miri land is the key to his argument, reconciling the Ottoman and Islamic
traditions. Some of the early authorities held that the religious status of the
landholder determined the nature of land possession. Abi Hanifa maintained
that land held originally by a non-Muslim remainded haraci even if acquired
later by a Muslim.8 In general, the Ottoman jurists followed this opinion; but
some jurists held that the status of the land was ultimately decided by the
Imam or Caliph. The identification of haraci lands with "those lands
belonging to all Muslims or to the Imam" best fits the Ottoman definition of
miri. The harac tax is interpreted as a rent, whether the land was acquired by
force or by agreement, or belongs to the category of ownerless lands (the so
called enfal, comprising wasteland, forests, meadows, abandoned lands, or

8 Tabataba'i: op. cit., 109; Z. Haque: op. cit., 198, 207-210, 216-218.
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lands belonging to the pre-conquest rulers).? It appears that in Iran as well as
in the Ottoman Empire this broad interpretation became prevalent.

- As Ebii’s-Su‘dd indicated, and as court records attest, miri lands became
the subject of sales among the people. Although it was extremely difficult to
sell a piece of miri land —since the local sipahis or other agenst had a vested
interest in keeping the miri status of the land intact, and when sold it was

supposed to revert to its original miri status, the buyer losing its sale price—

there were loopholes and legal devices by which the law, however, could be
circumvented.

Once sold with a court document, land could not revert miri to status
because it became the subject of a sale contract which, under the Shari‘a,
established absolute ownership.!0 It required the Sultan's radical decision to
recover such lands for the state. The Shari‘a, of course, was supreme, and it
was a sin to act contrary to its prescriptions. It is for this reason that, in the
survey books and cadis’ registers, in records concerning private estates and
vakf land, we frequently find a note emphatically stating that the land in
question was acquired through a Shar‘i sale. Sometimes the transaction even
gives the impression of a collusion. The same device was widely employed
by private interests to convert haraci/fey’ lands into private estates in the early
centuries of the caliphate.!! It was obviously to serve the state that some
jurists introduced the rule that any sale of hardci lands was contrary to the
law and consequently null and void.

Ebiui’s-Su‘aid's!2 words give the impression that by the middle of the
sixteenth century the illegal sale of miri lands had become widespread
enough to cause alarm in government circles. Since the religious courts were
instrumental in these sales, the opinion of the seyhiilislam, the leading

9 Tabataba'i: op. cit,, 112, 122; it appears that the greater part of the arable land in the
Abbasid empire belonged to the category of the hardci lands.

10 The farag, transfer or sale of the possession rights, was widely practiced as the law court
documents show. Another way was the "sale" by a peasant of fields from his farm for
debt. Both kinds of "sale", and the difficulty to pursue such "sales", were responsible for,
the loss of the miri character of the land.

11 Ziyaul Haque: op. cit., 216-219, 313-314; on fay’ see F. Lokkegaard: Islamic Taxation
in the Classic Period. Copenhagen 1950, 38-72.

12 On Ebi’s-su‘iid, 1490-1573, see "Ebiissu’dd efendi”, Isldm Anstklopedts:, IV-2, 62-69
(Cavid Baysun); after the routine service as miiderris and cadi in Ottoman ilmiyye career
line .he was appointed kddi ‘asker of Rumeli in August 1537, seyhiilislam in 1545,

keeping this post until his death in 1573. Siileyman had a complete confidence and
affection for him, calling him brother.
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religious authority in the realm, was needed to stop the practice. Ebu’s-Su‘nd
ruled that "the delivery by the cadis of such documents of sale is absolutely
null and void". In various fetvas!i3 he declared such sale documents to be
absolutely against Islamic Law and haram, i. e., forbidden by Islam. The
question was even raised whether a cadi who issued such a document was
liable for punishment. It appears that in most cases a sale of miri land was
made because the situation was ambiguous, or it was impossible for the cadi
to investigate and establish the true nature of the possession. Of course,
bribery or favoritism also played a role. Successive sales of such lands
further consolidated the proprietary rights of their owners.

Ambiguity stemmed mainly from the fact that the transfer (farag) of state
land in return for monetary compensation, which was a lawful transaction,
was also called a sale. To reduce this ambiguity, the fetva required that in
such transfers the cadi in question should specifically state that "the
possessor of the land transferred its full possession (tasarruf) to so-and-so
with the sipahi's permission in return for such-and-such a payment of
money; thereupon the sipahi confirmed it by giving it in tapu for such-and-
such an amount paid as hakk-i karar (payment for the establishment of
possession rights)". Such a formula made it definite that the object of the
transaction was not a regular sale with rakaba but a simple transfer of posses-
sion or tenure.

When an influential member of the ruling ( ‘askeri) class entered into
possession of land by sale, he usually went to the Sultan to obtain a temlik
document at the same time in order to consolidate his property rights.

Since they were given by the most authoritative religious scholar of the
time, Ebi’s-Su‘did's fetvas had a decisive effect on the way in which the
Ottomans subsequently interpreted landholding and taxation practices in the
empire. His formulation on miri land was to be included in the new law
codes and survey registers as the ultimate and definitive commentary on the

13 Ertugrul Dilzdag: Seyhillislam Ebus-Suud Efendi Fetvalan..., {stanbul 1972, indentified
37 copies of Fatawa-yi Ebii’ssu‘id in Istanbul libraries. They vary in length from 30 to
517 folios. Scattered in various collections a complete list of fetvas of Ebii’s-Su‘iid has
still to be made. Diizdag's selection based on the copies of Fatih Ali Emiri, no. 80, and
Bayezid Umumi Kiitiiphanesi, no. 2757, consists of 29 fetvas directly concerning the
land and land taxes (op. cit., nos. 824-852). The fetvas we are publishing here are not
included in Diizdag's selection. They come from a Miinge’at collection preserved at the
Atif Efendi Library, no. 1734.



162 HALIL INALCIK

Ottoman land law.!4 Obviously, Ebi’s-Su‘id's main concern was to give an
authoritative definition of the Ottoman miri regime and land taxation in
accordance with Islamic Law, in order to stop practices which threatened to
undermine the Ottoman landholding system. Of particular interest is his
statement that some judges who were unaware of the miri status of certain
types of land were issuing documents legalizing the freehold rights on such
lands, and that this malpractice had become so widespread that it threatened
the entire traditional order in the public as well as the private sectors.

In effect, Siileyman the Lawgiver's geyhiilislam tried to explain the
Ottoman miri regime according to principles formulated by the great jurists of
the ninth century, in particular Aba Yiisuf, the most liberal exponent of the
Hanefi school.!5 Ebi’s-Su ‘@i stressed that all lands in the Ottoman empire
were acquired by military force, and were therefore all haraci lands, subject
to land tax at the rate of hardc. This interpretation was bound to have drastic
effects on the Ottoman peasantry because, prior to this ruling, the Ottoman
imperial laws had fixed the tithe at only one-eighth on lands reserved for the
cultivation of grain. And the survey registers show that this law was actually
applied in the conquered lands in the fourteenth (Bythinia, Thrace, Bulgaria,
and western Anatolia), fifteenth (Albania, Serbia, and Bosnia) and sixteenth
centuries. Only in lands conquered after Ebi’s-Su‘@id issued his religious
commentary ~i. e., Cyprus (1570-71), Georgia (1578), Egri (1596), Crete
(1669), and Kameniga (1672)- was the rate of one fifth applied. In general,
tithes at the rate of one-eighth were maintained in the lands conquered earlier,
while the ‘avdrid or extraordinary taxes were now more frequently imposed.
It appears that in one way or another the state revenues had to be increased in
order to meet the needs of a rapidly expanding budget. But, as Ebii’s-Su‘ad
informs us, in his time the peasants wished to take "tithe" (‘Ogr) in its literal

14 Ebu’s-Su‘nd's text is reproduced in the kdniinname of Mora dated 1716 (Barkan: op. cit.,
326); redactor of the kananname of Koceli followed Ebu’s-Su‘did in his identification of
Cift-resmi as pardci muvaddafa (Barkan: op. cit., 33), etc. His fetvi is interpolated in the
introduction of the imperial survey register of Manastir: Bagbakanlik Argivi, Tapu
defteri, no. 182. The principles he formulated became the basis of the later
interpretations and legal provisions: see Omer Hilmi: Akkdam al-Aradi. Istanbul n. d.,
48-62, reference to Ebu’s-Su‘id, 67; also see Ardadi kaninname-i Hiimayinu, 2nd
edition, Istanbul 1330 H., 15-32. °

15 Abii Yasuf: op. cit., Chapter 3; Turkish translation by Ali Ozek: Kitabii'l-Harag.
Istanbul Universitesi publ. no. 1548; for his discussion of the ‘Ggri (‘ugri) and haraci
lands, see Chapter XI; on Abii Yiisuf see "Ebii Yasuf", /slam Ansiklopedisi, 1V, 59-60
(Kufral), and J. Schacht: EI2, 1, 164-165.
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meaning of one-tenth, and so disputed their requirement to pay one elgh'th.
This must have been another reason why the gover.nment asked him to issue
his opinion on the Islamic basis of the current taxation system.

On the other hand; Ebi’s-Su‘iid justified, on the basis of Practhcal
necessity, the rule that a peasant's standard farm (giff) cannot be dwnde‘;ll. or
if that land were distributed among the heirs in the same manner as ordinary
property it would be impossible to detcrminet the shz}rc each hf‘.ll' wz;‘s tq pati
for harac. State control, he concluded, was imperative; a regume o ‘p?'\"tz;]
owr;ership and freedom of disposition would lead ?o the col.la.pse o :
order of public affairs", since the fiscal, economic 'and mlhtaryh—c;ved
political- structure of the empire depended on the state’s control of the lan
and the peasantry.!7 .

In the final analysis, the question of the nature of lz.md ownqst;xfp wztxs
closely bound up with the more practical issu(? of t:.ixatxon. In hl‘S esz:t’sci
bring Ottoman taxation practices in conformity with the Shari‘a, ut s
Su‘ad, following the early jurists, focussed on the methOc‘ls of assessment of
the land tax. Considering all lands as acquired by force ( anfva) or hardaci, |
he interpreted the tithes (‘6gr) and the ¢ift resmi —th? two basic Otto}r‘naq rutrhae
taxes— as two different methods of assessing harac. He arg_uc‘d t 2;:'"‘
Ottoman empire the ‘Ogr had been mistakenly used for hardc-i mukaseme,
while ¢ift resmi was identified as harac-i muvaddaf.

16 See Barkan: op. cit., Index: a‘sdr, ‘Osr. ‘ . 3 ‘
17 That the state ownership principle is primarily d;tel;mlzut:‘c‘l ttay tl;(; igzc;_f\;lgznglst;(:i (;n;::
i on
for the peasant subsistence becomes clear by t e fact that L e iations
i i j he miri regime. This is stressed in g
e e earadn, E SPPJeCt E(')t - "The lands within towns are freehold
and fetvas repeatedly. Ebi’s-Su‘ad afﬁ'rms. e la b omd it villages".
rty; the miri lands are those cultivated lands that lay nd
Er(?r?veerzion of such fields into pastures, vineyards or orchards is prohlblte;:j bg::;l;i: dtlcl):
latter category of lands can be disposed as priva‘:e ;X(;gen)é, glael)i/pc;‘a;:i ;gly‘arable o
iven as surety. It is to be noted that under_ the Abbasid >

ft;sidential. Ianz'l was subject to kharadj” (Tabataba’t: op. cit., :‘55)._151 t.he Ottor‘rllznvzrrri\{;:rf:
it is made clear that "sapan girilp zird‘at olunan yer!er ard-i mmdnf, tapl:j ile lir .
"Osmanl: Kanunnameleri", MTM, 1, 87). Diminshmg of th.e grain pfrohucuoninci ;;
result in famine, deficit in the public revenue and drop in the income of the prov
timariot cavalry. o ‘ ' ‘ .

18 When a region is aquired through ﬁghting tl_ie land 13 its entu")et){tttse g(:/l?tll?:;:% ztxls;‘:)z;l(zr:
in ‘anwa even when certain groups within its boundaries submt hout o

atabd’i: i ing the Ottoman expansion there wel
cepted Islam (Tabdtaba’i: op. cit., 107). During t 1

?:wn‘; and regions which submitted by agreement but the land was still put under the

miri regime.
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In this interpretation, hardc-i mukdseme was the land tax levied on the
basis of a fixed percentage of the produce, while harac-i muvaddaf was a
lump sum paid annually per unit of land. Originally, both types were
associated in Islamic tradition with the Roman and Sassanian forms of land
tax assessment.1? In Islamic terminology, the first was known as taxation by
mukaseme (percentage of the produce), the second as taxation by muvaddaf
(or misaha, measurement of the land).20

In practice, both methods of assessment were controversial as they
entailed important consequences for the peasantry. In general, assessment by
measurement was advantageous for the treasury as it secured a guaranteed
amount of revenue from land. As early as the Sassanian period, however,
objection was raised about the unjust effects of this method, since the peasant
had to pay the tax even if he sufferd losses from natural disasters or the
breakdown of the irrigation system.2! In general, the peasantry preferred the
percentage method.22 Taxation based on measurement was also discouraged
on religious grounds since Islamic Law did not accept speculative obligation
in contract (selem). By the percentage method, in fact, the peasantry gained
when prices were low, while the government gained when prices increased.
On the other hand, the percentage method was only suitable for crops which
could be stored for a sufficient period. Consequently, it was predominantly

used in taxing grain, while the measurement method was used in taxing
fruit.23

Although Ebii’s-Su‘tid assumed that the percentage method (mukdaseme)
was used in the assessment of tithes in the Ottoman lands, in actual Ottoman
practice the measurement method (misdha) was used, because tithes were
fixed not at every harvest year but for quite a long period of time, from ten to

19 For Iran see Tabari: op. cit., Turkish transl. Z. K. Oan and A. Temir, 2nd edition, III,
Istanbul 1965, 1136. In Egypt there were two types of assessment of the agricultural
land, a fixed money rent or payment in kind and rent as a certain portion of the corps. A.
H. M. Jones: Later Roman Empire. Oxford 1964, 11, 803; Kosei Morimoto: The Fiscal
Administration in the Early Islamic Period. Dohosho: Asian Monographs 1, 1981;
Gladys Frantz-Murphy: The Agrarian Administration of Egypt from the Arabs to the
Ottomans, Institut Frangaise d’ Archéologie Orientale, Cairo 1986, 65-79.

20 See Lgkkegaard: op. cit., 108-125; Morimoto: op. cit., 48-51; Frantz-Murphy: op. cit.,
65-79.

21 Tabari: Turkish trans., III, 1135.

22 Lgkegaard: op. cit., 113; Abi Yusuf: op. cit., 28, discusses the advantages of the
mukasame method.

23 Lokegaard: op. cit., 109.
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thirty years and even longer. They were recorded in the registers in terms of
a fixed amount of produce, and calculated with a price fixed by the
government for the entire period. It is true that the amount to be rendered as
tax was computed on an average of three years, and thus whether harvest
years were good or bad was taken into consideration. But, aside from the
shortcomings of this computation method, climatic conditions and prices
were also factors that could fluctuate drastically within a period of thirty
years. In this system the tax payer had to deliver a fixed amount, in kind or
cash, for a certain amount of land in his possession, without any adjustment
over a long period. The percentage method was actually applied only in
sharecropping (ortakcilik), but in this case the landowner's share was very
high, usually no less than half the produce.24

The Ottoman government fixed grain prices for each region; but here too,
the actual measurement in use should be taken into account. The grain
measure —whether mud, kile, or yiik— varied widely from region to region,
and this variation must have some connection with the fixed price factor.2’
We should remember that tithes were assessed according to the local
measure, and the totals were given in this unit in the survey registers. In
fertile regions, where the average harvest was usually high and prices low,
the measure was generally larger than in the less fertile regions. Thus the
sipahi, or the government, which received larger amounts of grain in a fertile
area per unit of measurement, realized approximately the same amount of
cash per unit as in the less fertile areas.26 Thus, the effects of price
discrepancy were evened out. This situation must be one reason why the
government did not insist on the standardization of grain measures
throughout the empire. We should also bear in mind that trade in grain
between different regions —except in coastal areas— was impractical under
normal conditions because of prohibitive transportation cost. In order to
protect the peasants, the central government spent much effort to enforce the
law requiring the delivery of tithes always to be made in kind, since the
timariots or other government agents preferred payment in cash when grain

24 Ziaul Haque: op. cit., 310-346, considers muzdra‘a, sharecropping, as the prevalent
method on the hardci lands. But, in general, this method is the one which was prevalent
on the lands of the grandees reclaimed from the wasteland where agricultural labor lacked;
Morimoto interprets muzdri ‘zn simply as cultivators. Muzdra'a, metayage, is rejected by
Abi Hanifa.

25 See H. Inalcik: "Yiik (Himl) in Ottoman Silk Trade, Mining and Agriculture”, in:
Turcica, XV, (1984), 131-156.

26 Ipid.
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prices were low and in kind when prices were high. In any event, the Hanafi § is no Shar‘i basis to legitimize personal taxes imposed upon unmarried
jurists, Aba Yasuf in particular, had been against the fixing of prices by the ¥
government since, they argued, prices were determined by circumstances § 838). The swine tax is not religiously lawful, but "it has been collected for a
§ long time, so it would be inappropriate to change it" (no. 844). Here, a new
f principle of legitimation is introduced, viz. the commonly established
. tradition, or in Shar‘i terminology "consensus of the Muslims" (icma ‘-
imme; nos. 844, 847). Making a general rule he asserts that "all miri lands
Ottoman origins. Cift resmi was actually a combination of land and hearth tax § ;:fsl)‘a' aci" (no. 839), so that tithes (a‘sar) are in fact harac-t mukaseme (no.

world since ancient times to the dependent registered or attached-to-land §

known only to God.27

Ebii’s-Su‘ad's identification of the Ottoman ¢ift resmi, paid annually as a
fixed sum per land/household combination, with hardac assessed by
measurement of the land, should be considered with reference to its pre-

that had been generally applied in the Middle East and the Mediterranean

peasants.28
The points made in the lawcodes are actually formulated in Ebii’s-

as Fetawa-yi Eba's-Su‘id al-‘Imadi. His fetvas on landholding and land tax

absolute dominium eminens (rakaba) on all arable lands, and the illegality of
practices attempting to convert such lands into freehold estates. At the same
time, he endeavors to interpret various taxes imposed upon arable lands and
peasants in terms of traditional Islamic rules and notions. While the land in

the villages are miri lands which cannot be sold, donated, or endowed as
vakf (Diizdag: no. 825). The miri or memleke nature of arable lands is most
emphatically declared (Diizdag: nos. 825, 826, 836) and their conversion to

freehold or vakf is absolutely frobidden by the Shari‘a. Incidentally, the term §

memleke for such lands is preferred to miri since it is a legal term meaning
"land under the absolute authority of the Imam (Caliph or Sultan)”.

Ebi’s-Su‘ad's commentaries on the taxes connected with timar revenue

of the sipahis also demonstrate his efforts to islamicize age-old state taxes or §

to reject them as incompatible with Shar‘i principles. He states, for instance,
that sheep tax is to be interpreted as the zekar on sheep (nos. 835, 842) and
¢ift resmi and ekinlii bennak tax as harac-i muvaddaf (no. 848), while there

27 H. Inalcik: op. cit., 76; Lgkkegaard: op. cit., 114.

28 H. Inalcik: "Osmanlilar'da Raiyyet Riis@mu", in: Belleten XXIII, (1959); it is due to the
misunderstanding of the dual nature of this tax that scholars cannot decide whether harac
is a poll tax or land tax, for a most recent discussion see Morimoto: op. cit., 53-59; for
harac as a land tax see Frantz-Murphy: op. cit., 87-100; and C. Cahen: "Kharadj", in:
ER, 1V, 1031-1034.
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(miicerred) and married (miite’ehhil, miizevvec) peasants without land (no.

The fetvas I am publishing here are in their formulation closer to the

" lawcodes drawn up by Ebii’s-Su‘iid himself. Evidently, he took them from
g his fetvas and adapted them to the language of the state regulations.

Su‘d's various fetvas which were compiled later on in the collection known §

Ebi’s-Su‘id is responsible for interpreting and adjusting the existing

. Ottoman state laws (kawanin-i drfiyye) to the prescriptions of the Shari‘a and
are partly published by Ertugrul Diizdag. In these fetvas the specific points §
Ebii’s-Su‘lid ephasizes are the same as in the lawcodes, namely the state's §

the commentaries of the great jurists of the ninth century, in particular to the
writings of the most liberal of the Hanafi jurists, Abi Yusuf. In the

f introduction added to the selection of his fetvas, he reportedly said to Sultan
§ Siileyman that "for the order of the religion and the state, and the affairs of

the realm, it is appropriate to act in accordance with the commenturies of

| certain religious authorities on certain problems in the empire”. Upon the
the towns, he asserts, are freehold (miilk), the cultivated fields surrounding § accession of Selim II, successor to Siileyman, some of the fetvas of Ebii’s-
§ Su‘id on certain controversial issues were compiled under the title of

8 Ma'radat., introduced with the same arguments.2%

While in the sixteenth century nigancis, like Hamza Paga (died about
1605), continued the old Ottoman tradition of ‘urfi-state rulings on

¥ landholding problems now seyhulislams’ fetvas became prevalent on such
L problems in the "new and valid" lawcodes of the sultans.30 The curious thing
L is, however, that seyhulislams followed, though using Islamic terminology,
- the well-established Ottoman notions in landholding, so that no basic
i changes occured in the Ottoman miri system until 1700 when a new notion

with the malikane and icareteyn systems revolutionized the whole

- possession-ownership system of the empire.

2 H. Inalcik: "Suleiman the Lawgiver and Ottoman Law", in: Archivum Ottomanicum, 1,

1960, 132.

:' 30 For the "Kaninname-i Cedid ve Mu‘teber", see MTM, I, 49-112, 305-337;

"Kaniinname", EI2, 1V, 566.
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